COMMONWEALTH OF KENTUCKY
FAYETTE CIRCUIT COURT
DIVISION
CIVIL ACTION NO. 23-CI-

EMILY RICE, ON BEHALF OF HERSELF AND ALL
OTHER PERSONS SIMILARLY SITUATED PLAINTIFF

CLASS ACTION COMPLAINT AND JURY DEMAND

DIGN LEXINGTON, LLC d/b/a TONY’S STEAKS & SEAFOOD

Serve, via certified mail:
Thomas R. Yocum, registered agent
55 Elsmar Ave.
Ft. Thomas, KY, 41057

AND
TONY RICCI

Serve, via certified mail:
Kentucky Secretary of State
Secretary of State
Summons Branch
700 Capital Ave., Ste. 86
Frankfort, KY 40601

Who will forward the summons and complaint, via certified mail, to:
Tony Ricci

[ ]
Loveland, OH 45 14-

sk kK Kok Rk ok Rk kR Kok Rk kok

COMES the Plaintiff, by counsel, and for her Complaint, hereby states as follows:
B. INTRODUCTION
18 Plaintiff Emily Rice brings this action against Defendant DJGN Lexington, LLC
d/b/a Tony’s Steaks & Seafood and Defendant Tony Ricci (“Defendants™) to recover unpaid

minimum and overtime wages, liquidated damages, attorneys’ fees, and costs under the

1
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Filed

Steaks & Seafood restaurant (“Tony’s

2018 through May 2021.

Kentucky Wages and Hours Act (‘KWHA”), KRS 337.010 et seq. Defendants paid bartendeﬁ
tipped hourly wage less than the statutory $7.25 per hour minimum wage (and $10.88 per hour
minimum overtime wage for hours worked over 40 in a workweek) and relied on the “tip credit”
provisions of the KWHA to satisfy their statutory minimum wage obligations. However,
Defendants illegally required their bartenders to participate in a tip pool whereby they were
required to remit to the pool tips for distribution among employees of the employer, in violation
of the version of KRS 337.065 in effect through June 30, 2022. The Kentucky Legislature
amended KRS 337.065 to permit mandatory tip pooling effective July 1, 2022. In other words,
prior to July 1, 2022, Defendants violated KRS 337.065. By violating KRS 337.065, Defendants
forfeited their right to rely on the tip credit provisions of the KWHA and failed to pay the
required minimum wage (pursuant to KRS 337.275) and overtime wage (pursuant to KRS
337.285). Plaintiff asserts these KWHA claims as a class action, on behalf of herself and all
others similarly situated, pursuant to CR 238

II. PARTIES

B. Plaintiff

72, Plaintiff Rice is a resident of Danville, Boyle County, Kentucky.

3. Defendants employed Plaintiff as a bartender at DJGN Lexington, LLC’s Tony’s

949

4. During her employment, Plaintiff received hourly wages of less than $7.25 per

hour plus customer tips.

B. Defendants

5% Defendant DJGN Lexington, LLC (“Defendant DJGN”) is a Kentucky limited

2
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liability company doing business within this judicial district as Tony’s Steaks & Seafoods.
6.

Defendant DIGN is headquartered at 401 West Main St., Ste. 102, Lexington,
KY. 40507.

7 Defendant DJIGN’s registered agent is Thomas R. Yocum, who can be served at

55 Elsmar Ave., Ft. Thomas, KY, 41057.

8. Defendant DIGN has at all relevant times been an employer within the meaning
of the KWHA.

9. Defendant Tony Ricci (“Defendant Ricei”) owns and operates Defendant DIGN,
and is a citizen and resident of Cincinnati, Hamilton County, Ohio. He is subject to personal
jurisdiction pursuant to KRS 454.210 because he has transacted business in the Commonwealth
of Kentucky and, as a statutory employer under the Kentucky Wages & Hours Act, has caused

injury within the Commonwealth of Kentucky in Fayette County.

10. Defendant Ricci may be served pursuant to KRS 454.210(3) be sending a copy of
the summons and complaint to his statutory agent for service of process, the Kentucky Secretary
of State. who will forward process via certified mail to Tony Ricei, 225 Joyce Ln, Loveland,

Ohio, 45140-3172.

1. Among other things, Defendant Ricci:

a. oversees and controls day-to-day operations of Defendant DJGN and
Defendants’ Lexington, Kentucky Tony’s restaurant;

b. set all employment policies and practices, including compensation
policies and practices for bartenders at Defendants’ Lexington,
Kentucky Tony’s restaurant;

c. made hi

ring and firing decisions at Defendants’ Lexington, Kentucky
Tony’s restaurant; ;

d. disciplined employees at Defendants’ Lexington, Kentucky Tony’s
restaurant;
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e. conducted meetings with

tipped employees at each Tony’s restaurant
location about prior lawsuits challenging the policies and practices at
issue in this lawsuit;

acknowledged that he is an employer of the employees at each Tony’s
restaurant; and,

exercised custody and control over the employment records of tipped
employees, including bartenders, at each Tony’s restaurant.

12: In short, Defendant Ricci has

at all relevant times been an employer within the
meaning of the KWHA.

IIl. FACTS

A. Defendants maintained a mandatory tip pool for bartenders.
13.  Plaintiff and those she seeks to represent in this action were bartender employees
of Defendants at their Tony’s Steaks & Seafood restaurant (“Tony’s™) in Lexington, Kentucky.,
who earned less than $7.25 per hour at any time during the five years preceding the filing of this

Jawsuit through June 30, 2022, and who received customer tips.

14.  Defendants paid Plaintiff and other bartenders an hourly wage below $7.25. For

example, Defendants paid Plaintiff an hourly wage of approxim

ately $4.13, and always less than
$7.25 per hour.

15.  Defendants purported to utilize a tip credit for each hour worked by Plaintiff and
other bartenders to comply

with the KWHAs required minimum wage of $7.25 per hour (and

$10.88 per overtime hour). See KRS 337.275(2).

16.  Defendants required Plaintiff and other bartenders to contribute a portion of the

tips they received from customers to other employees.

17.  Remitting tips to other employees was not voluntary; rather, it was a condition of

employment and, therefore, mandatory.

B. Defendants’ res

ponse to prior complaints about this practice was to

4
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discourage employees from challenging the practice.
18. Several lawsuits have been brought challenging the uniform pay practices

implemented by Defendants and related entities with respect to tipped employees, including in
the following actions:

a. Harley v. DJGN Lexington, LLC, No. 22-C1-00574 (Fayette Cir. Ct.)
(“Harley™);

b. Sullivan v. DJGN Lexington, LLC, No. 5:22-CV-00064-DCR (E:D:
Ky.) (“Sullivan™);

c. Benjamin v. DJGN LLC, et al., No. 1:22-CV-00166-TSB (S.D. Ohio):
and

d. Brady v. DJGN Indy, LLC, No. 1:22-CV-1381-RLY-MG (S.D. Ind.)
(“Brady”™).

9% Ultimately, the Harley, Sullivan. and Brady actions were consolidated for

settlement purposes with the Benjamin action in the U.S. District Court for the Southern District

of Ohio, and resolved only on behalf of servers and not on behalf of bartenders.

20. Following the filing of the Harley, Sullivan, and Benjamin actions but before the

filing of the Brady action, Defendant Ricci held a series of meetings with all tipped employees at

each Tony’s restaurant.

21.  On or about April 4, 2022, Defendant Ricci held a meeting at Tony’s in

Indianapolis, Indiana, which its employees were required to attend. A transcript produced from a

recording of this meeting is attached hereto as Exhibit A.

22, Defendant Ricci led this meeting and addressed the employees present.

23.  During this meeting, Defendant Ricci acknowledged that he is an employer of the

employees at all of the Tony’s restaurants.

24.  During this meeting, Defendant Ricci also acknowledged that the employment

practices and policies are the same at the various Tony’s restaurants.

5
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25. During this meeting, Defendant Ricci explained that employees who worked at

Tony's in Lexington, Kentucky, had brought a lawsuit.

26. Upon information and belief, Defendant Ricci was referring to the Harley and
Sullivan lawsuits.

27 During this meeting, Defendant

Ricci made several threatening and discouraging
statements, including threatening that there would be financial and criminal consequences with
the Internal Revenue Service that the employees will face if they exercise their right to take legal
action to recover wages owed to them under the FLSA or applicable state |

28.

aw.
During this meeting, Defendant Ricci acknowledged that he knew that Kentucky
state law prohibited employers from mandating the divisi

29

on of earned tips of employees.
Defendant Ricci specifically described those requirements as well as an earlier
Jawsuit brought against his Kentucky restaurant.

30. During this meeting, Defendant Ricci repeatedly demonstrated a particular

disregard and disdain for the requirements of

the KWHA, disparaging both it and its drafters as
follows:

a. describing the Kentucky law as “stupid”;

b. stating that the Kent

ucky law is “f***ed up” and adding “no wonder there’s a
whole bunch of inbreds going on in the western side of that state”™; and,

¢. musing tha

t he may no longer “want to work in this state because it’s f***ing
stupid for me.”

31.  During this meeting, Defendant Ricci acknowledged that there had been a policy
and practice of sharing bartenders’ earned tips with management at all of the Tony’s restaurants,

including the Lexington restaurant.

32.  During this meeting,

Defendant Ricci announced that he had changed the policy

of sharing the bartenders’ earned tips with management, including the maitre d’.

6
23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk

com 000006 of 000013




—ﬁ'

33. During this meeting, Defendant Ricci also announce

d that he would begin a new

policy of deducting the employees’ tips to pay credit card processing fees.
34. During this meeting, Defendant Ricci noted that he had already conducted a
similar meeting with employees at the Tony’s restaurant in Cincinnati, Ohio.

35. The meeting with Cincinnati employ

ces was conducted on April 1, 2022.
36.

During the April 4, 2022, meet

ing, Defendant Ricci also noted that he would
conduct a similar meet

ing with employees at the Tony’s Steaks & Seafood restaurant in
Lexington, Kentucky.

87 The meeting with Lexington employees was conducted on April 9,2022.

IV. CLASS ACTION ALLEGATIONS

38.

Plaintiff brings this action on her own behalf and. purs

uant to CR 23. on behalf of
the following class of individuals:

All current and former bartenders of Defendants at their Lexington,
Kentucky restaurant at any time since May 23, 2028 through June
30, 2022

(the “Rule 23 Class”)-

39.  Plaintiff is a member of the Rule 23 Class she seeks to represent.
40. Defendants have employed dozens of individuals

as bartenders at their Lexington,
Kentucky Tony’s restaurant. Thus, the Rule 23 class is sufficiently numerous that joinder of all

members is impractical, satisfying CR 23.01(a).

41. Plaintiff and the members of the Rule 23 Class share the same

pivotal questions of

law and fact, satisfying CR 23.01(b). For example, Plaintiff and the members of the Rule 23
Class she seeks to represent Were subject to the same compensation and tip policies. As a result,
1

Py

The statute of limitations under the KWHA is five years. KRS 413.120(2).
The Kentucky Legislature amen

ded the KWHA to authorize mandatory tip-po
effective July 1,2022. KRS 337.065.
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the Rule 23 Class shares several factual and legal questions, including, for example, whether

Defendants required bartenders to remit tips to a tip pool from which proceeds were shared with

other employees.

42. Plaintiff’s claims are typical of the claims of the Rule 23 Class, satisfying CR
23.01(c). Defendants’ violation of the minimum wage, overtime wage, and other requirements of
the KWHA was not the result of any Plaintiff-specific circumstances. Rather, it arose from
Defendants’ common pay policies and practices, which Defendants applied generally to all their
bartenders, including Plaintiff. Thus, in advancing her own claims. Plaintiff will also be
advancing the claims of the Rule 23 Class.

43 Plaintiff will fairly and adequately represent and protect the interests of the Rule
23 Class, satisfying CR 23.01(d). Plaintiff's interests are shared with the Rule 23 Class and
Plaintiff has no interests that conflict with those of the Rule 23 Class. Furthermore, Plaintiff has
retained competent counsel experienced in representing classes of employees against their
employers related to their employer’s failure to pay them properly under the law.

44. By failing to pay bartenders all required minimum and overtime wages pursuant
to their common pay practices and policies, Defendants have created a scenario where questions
of law and fact common to the Rule 23 Class predominate over any questions affecting only
individual members. Thus, a class action is superior to other available methods for the fair and
efficient adjudication of this matter. Plaintiff is entitled to pursue her claims as a class action,

pursuant to CR 23.02(c).

V. CAUSES OF ACTION

COUNT I:
VIOLATION OF THE MINIMUM WAGE REQUIREMENTS OF THE KWHA

45.  All previous paragraphs are incorporated as though fully set forth herein.

CcOM : 000008 of 000013
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46. Plaintiff asserts this claim on behalf of herself and members of the Rule 23 Class,

pursuant to CR 23.

47.  Plaintiff and the Rule 23 Class are employees entitled to the KWHA’s

protections.

48. Defendants are employers covered by the KWHA.

49.  The KWHA entitles employees to a minimum hourly wage of $7.25 for every

hour worked. KRS 337.275.

50.  While restaurants may utilize a tip credit to satisfy their minimum wage
obligations to tipped employees, they forfeit the right to do so when certain require
met. See KRS 337.010(2)(d), 337.275(2); 803 KAR 1:080 § 3.

ik,

ments are not

The KWHA prohibits employers from requiring employees to participate in a tip

pool in which they must remit all or a portion their tips for distribution among other employees

(i.e., mandatory tip pools). KRS 337.065.

523 Restaurants forfeit the tip credit whe

n they require their tipped employees—such
as Tony’s bartenders—to share tips with any other restaurant employees. See KRS 337.275(2);

803 KAR 1:080 § 3.

53. By requiring Plaintiff and the Rule 23 Class to share tips with other employees.

Defendants have forfeited their right to utilize the tip credit in satisfy

ing their minimum wage

Presiding Judge: HON. LUCY A. VANMETER (622386)

obligations to Plaintiff and the Rule 23 Class.

54.  Therefore, Defendants have violated the KWHA’s minimu

m wage mandate by
pay

ing Plaintiff and the Rule 23 Class an hourly wage below $7.25 for regul
S8

ar hours worked.

In violating the KWHA, Defendants have acted willfully and with reckless

disregard of clearly applicable KWHA provisions.
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COUNT II:
VIOLATION OF THE OVERTIME REQUIREMENTS OF THE KWHA
56. All previous paragraphs are incorporated as though fully set forth herein.
5l Plaintiff asserts th

is claim on behalf of herself and members of the Rule 23 Class

pursuant to CR 23.

58. Plaintiff and the Rule 22y (@]

ass are employees entitled to the KWHA’s
protections.

59. Defendants are employers covered by the KWHA.

60. The KWHA requires that cover

ed employees receive overtime compensation “not
less than one and one-half times” their regular rate of pay for hours over 40 in a workweek. KRS
337.285.

61.  The minimum hourly overtime rate of pay is $10.88 per hour—i.e., one and one-
half times the full $7.25 per hour statutory minimum overtime wage. See KRS 337.285.

62.  Employers may take a tip credit and pay tipped employees a lower tipped
minimum hourly rate for overtime hours as well, so long as employees receive at least $10.88 per
hour for every hour worked in excess of 40 in a wor

kweek. See KRS 337.285; 803 KAR 1:080

§3.

63.  Defendants pay Plaintiff and the Rule 23 Class a lower tipped hourly rate and
Defendants rely on their tips to meet the overtime requirements pursuant to the tip credit

provision of the KWHA.

64.  Plaintiff and the Rule 23 Class employed by Defendants have worked over 40

hours in a workweek paid at a Jower tipped hourly rate.

65.  While restaurants may utilize a tip credit to satisfy their overtime wage

obligatio

ns to tipped employees, they forfeit the rig

ht to do so when certain requirements are not

10
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met. See KRS 337.010(2)(d), 337.285; 803 KAR 1:080 § 3.

66. The KWHA prohibits employers from requiring employees to participate in a tip

pool in which they must remit all or a portion their tips for distribution among ot

her employees
(i.e., mandatory tip pools). KRS 337.065.

67. Restaurants forfeit the tip credit when they require their tipped employees—such
as Tony’s bartenders—to share tips with the employer or any other restaurant employees. See

KRS 337.275(2); 803 KAR 1:080 § 3.
68. By requiring Plaintiff and the Rule 23 Class to share tips with other employees,

Defendants have forfeited their right to utilize the tip credit in satisfying their overtime wage

obligations to Plaintiff and the Rule 23 Class.
69. Therefore, Defendants have violated the KWHA’s overtime wage mandate by

paying Plaintiff and the Rule 23 Class an hourly wage below $1 0.88 for overtime hours worked.

70. In violating the KWHA, Defendants have acted willfully and w ith reckless

disregard of clearly applicable KWHA provisions.

VI. PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for the following relief on behalf of herself and all others

similarly situated:

A. An order permitting this litigation to proceed as a class action pursuant to the

KWHA and CR 23;

B. Prompt notice of this litigation, pursuant to CR 23, to the Rule 23 Class;

(C A finding that Defendants have violated the KWHA;
D), A finding that Defendants” KWHA violations are willful and not in good faith;

A judgment against Defendants and in favor of Plaintiff and all similarly situated

11
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- '-%pllogeelslgr coHpensa!IOn for all unpaid and underpaid wages that Defendants have failed and

refused to pay in violation of the KWHA;

E Prejudgment and post-judgment interest to the fullest extent permitted under the

G. Liquidated damages to the fullest extent permitted under the KWHA;

H. Litigation costs, expenses, and Plaintiff's attorneys’ fees to the fullest extent

permitted under the KWHA and the Kentucky Rules of Civil Procedure; and,
I.

Such other and further relief as this Court deems just and proper in equity and

under the law.

VIL. JURY DEMAND

Plaintiff demands a jury as to all claims so triable.

Date: May 23, 2023 Respectfully submitted,

/s/ Jerome P. Prather

JEROME P. PRATHER (KBA #91397)
J. CONNER NICELY (KBA #99596)
Garmer & Prather, PLLC

141 North Broadway

Lexington, KY 40507

Telephone: (859) 254-9351

Facsimile: (859) 233-9769

DAVID W. GARRISON (KY Bar No. 98258)
JOSHUA A. FRANK (TN Bar No. 33294) *
BARRETT JOHNSTON MARTIN & GARRISON, LLC
Philips Plaza
414 Union Street, Suite 900
Nashville, TN 37219
Telephone: (615) 244-2202
Facsimile: (615) 252-3798
dgarrison@barrettjohnston.com
jfrank@barrettjohnston.com

* Pro Hac Vice to be applied for

com 000012 of 000013
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Transcribed by: Emily R, Wye:
BERES & ASSOCIATES
Licensed Stenographic Court Reporters
post Office Box 190461
Nashville, Tennessee 37219-0461
(615)742~2550
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INSTHE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION

GARETH BENJAMIN, On
Behalf of Himself and
All Others Similarly
Situated,

CLASS AND COLLECTIVE ACTION
121zl jsuealyEsE,

CASE NO. 1:22-CV-00166-TSB
JUDGE TIMOTHY S. BLACK

DJGN LLC d/b/a TONY'S

JURY DEMAND
STEAKS & SEAFOOD,

Defendant.

Transcript of Recording

Presiding Judge: HON. LUCY A. VANMETER (622386)

Transcribed by: Emily R. Wyer, Public Notary
BERES & ASSOCIATES
Licensed Stenographic Court Reporters
Post Office Box 190461
Nashville, Tennessee 37219-0461
(615)742-2550
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MALE SPEAKER 1: Listen, I don't know if
anybody here has heard. If you haven't, you will
find out. If you have, then I'll just expand on it.

The restaurant in Kentucky -- okay? —--
has just been hit with a class action lawsuit.

Not what you guys are thinking about or
is in your heads and so on. But allow me a few
minutes to just explain, okay?

In Kentucky, unlike Indiana anc

okay? -- the laws regarding sharing a ti1p okay?

0)]
|

__ the law regarding sharing a calyg
written back in 1996 without the consid

they do things,

fine dining restaurants and how
okay?

Lt was, basically, written in Kentucky
that, basically, says owners are not allowed tTO
mandate the distribution of tips, okay?

The word "mandate" is the word that,
basically, these trolling attorneys, not even from

Kentucky, from Nashville, Tennessee -- okay? -- are

using in order to file that class action against

us .
Eddie Merlot's was part of that class

action as well based on -- and Eddie Merlot's had

their employees basically sign a piece of paper

Filed
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il

every time they were hired:

Please understand that

2

3

sharing of tips is completely voluntary.

They checked it, they signed 1t, and
Eddie Merlot's still got sued or still got --—
MALE SPEAKER 2: Pulled in.
MALE SPEAKER 1: —- pulled 1in, okay?
Unfortunately, what happens when this happens with
these ambulance chasers and things like that =-
that's what I call them -- okay? -- is the only
people that lose are the people that are going to
sign onto the lawsuit. They're not going to get
anything. But the attorneys -—-— okay? -- are
to EEE something; all right? If we settle.
if we settle, okay?

(Cell phone interruption.)

The -- because on the cash-out sheet --
okay? -— Wwe€ had the word mandatory on it —-— okay? —-
that's what they're focusing on, okay? And they
cannot —-- they cannot -- okay? -—- they cannot
distinguish between == okay? —-— us making sure that
cash tips == okay? -- because ilie UEL V/elble
responsibility to report your EhtpISTNo lcalyi?t S0 We

thought we were doing something okay by -- because

we have to fill out the paperwork for your payroll

for you; right? But that's -- I guess we're not,

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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okay?
So servers are jumping

et cetera. Basically, the other

says is that because -~ the other
says is, But servers can enter int

amongst themselves as far as tip

concerned, okay?

Well, then how is the emp]

correct the situation if a busboy

$500 on one table, and throughout

you're only tipping him 50 bucks,
SA complains that the server is n
can't do anything ASOBlE SLEE

So me being Italian =7 okay? -
uzis at my side, fucking shotguns in my
everything else, I asked a fucking Questi
said, Who's the Beeyer: All the attorney
answer that fucking gquestion. I go, You

that brings waters, bread, buses,

drinks, et cetera, cashes out, et cetera,

runner if the server is busy at another =

ellfs'er. You have a service partender who m

frunk,

akes

e ©

able

You have a server that most of them, all they do

take a fucking order. Andithensyou have a food

who

can actually put the food down because we keep a

o

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk

“./JHI(\]

Prosiding Judge HON. LUCY A VANMETER

EXH 000004 of 000027



pauloliva
Highlight


il system. Who's the server? They can't answer that

2 SO S aldymersnEicREhe service a collective thing?

3 Yeah. We understand that, but we don't

know if a judge will. So, again, going through --

(Unintelligible.)

-- okay? But I'm fighting it, okay.

Because that's just who I am, okay? I just -- I

don't care what it fucking costs me unless all my

attorneys tell me, you know, settle it. 1t i

fighting it.
And the reason I'm fighting it 1s for this

reason and this reason only: In Lexington, you

the Jeff Ruby's restaurant and you have Merlot's.

Jeff Ruby's ==

(Unintelligible.)

—— Merlot's is the --

(Unintelligible.)

—— in Lexington. You know what they are
doing now? They are collecting your fucking tips

every single maglhe == ©@REWE =S and writing you a

Presiding Judge: HON. LUCY A. VANMETER (622386)

check two weeks later taking out your taxes and,

basicallilhy D ayAngisviotsonian hourly.

I don't want to

fucking do that. I want you to make the money that

you make. I want you to take it home. I want you

to spend it the way you want to fucking spend G

E£XH : 000005 of 000027
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And I don't give a shit because I don't want
your payroll company. Does that make sense?
the main reason why I'm fighting, okay?
And I think it's a good Filglie == Oy ==

and I promise that as I go along, I will update

everybody during pre-meals as to how this thing is

going. But I want everybody here to know the
company A, is very strong. B, I'm very fucking
enreciecr—— okay? -- I've got great people behind
me, okay? And C -- okay? -- the worst thing that
can happen to our company == eleyi® == 1LE that all of
a sudden because these people are suing, which
happened at Eddie Merlot's, they get audited.

And trust me, I've gone through the
payroll records of some of the names on that LILSE -
One person claimed $88,000. No == one person made
$88,000. That's what he said he made. What he
claimed is 30. Imagine the IRS getting a fucking
hold of that. This guy will never make up -—- will
never make up payments back to the IRS, will
probably spend time in jail. That's just on one
year. They 90° back five. Everybody understand?

Now, I don't mean to say this as a

threatening aspect of it -- okay? -- Yyou cannot tell

me -- okay? -~ that this guy needs the couple
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thousand AoElarshhe ' s going to get from this lawsuilt
if we settle. It might not get done pecause me.
I'm just me, okay?

So and then what it does —— the other
thing that it does is this forces restaurants Ellce
WS, O example, Brandon you had a good night last
night and waited on three tables, but you fucked
over a busboy and no pusboy wants to work with you.
The bartender Soesnit want tol pour your drinks
2Ll sEsuEime R = and the food runner doesn't
run your food. I've got to go to Brandon
Listen, you're waiting on a two—top tonight.

SLiE -

1t forces our industry, fine dining,
to be able to work collectively anymore . S
makes sense?

Because in Lexington —-— okay? —- if you
guys have a problem amongst yourselves, I can't get
involved. That's how the law was written. That's
why the question, Somebody tell me who the server 1s
and nobody's able to answer, okay?

So I don't want to collect your tips. I
doni R wantHEoNpaYRYOE every two weeks. I don't want

to do any of that ShnsEe

I had the meeting with Cincinnati on
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Friday. That's why I'm talking to you guys

I've been telling them the exact same thing.

don't want to do any of that. I don't want

into your pocket -= okay? —-- and so on. In

e RN EONMEIERES T == it would save our ass, put 1f I
do it in Lexington, guess what? I've got to do it
everywhere else.

The other reason I'm fighting 1t is, we've
got another restaurant coming in Kentucky . T JuSiE
told them, I said, If shit doesn't change, I don't
know if I want to work in this state pecause it's
fucking stupid for me —-- and I don't want to go
Ehiense collecting, Yyou know -- I don't want you in my
pocket. I e anciEoMDe s siin. YOULS - Te's chewe
freaking simple. It's just that simple, okay?

So what are we going to do? My fight is
to keep the system that we have in place, and T hope
everybody understands that. I think everybody likes
that system, okay? I'm not going to ask for a vote
or anything clg@, lotE I think everybody is agreeable
to the fact that, Hey, I'm going to take my own
money home every single night -- okay? -- and so on.

But here's what we found out through this
processSHSE okay? -- because you see when somebody

asked me to dig a grave ONce, I'm the kind of guy

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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thaf &ent éight el rather than six feet.

Well, why did you go eight feet?

Well, what if a big fucking murmur comes
around and it's only at six feet? The casket's
going to go up, so I went eight feet.

But it costs two more feet of rope and so
on and so forth. Okay?

I do things that way. T @liig dm, X @i abaly,
I dig in, I dig in. And what we found out in Ohio
and Indiana -- okay? -- and I'm going to fight A i
Kentucky, not in the next month or -- but I'm going
te Elght 1t == okay? == i3 chie e Ehicle E@ie ElaE
past 12 years in Cincinnati and the past 4 years

here come September that we as a company were able
to eolleet Ehe ereeit cakel ftee POEiElen Eieis =
pertaining to your tips. In other words -- and if
you need me to repeat it, I'll repeat it -- you have
A 5200 cheek yon pregemc e whe guest, ©ley? b
quiesithgitve svoraie redsiElcaiadolcalvZE Mol Eatk el it
back -- you take the thing back, puts a $100 tip on
it okaly 2 iSiel new s EhiemchiclclisisEsiOIIF S c oM n = and
close it out. On that $300, we pay anywhere from
three and a half to four and a half percent of the
fee. Everybody understand that?

MALE SPEAKER 2: Processing fee.

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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Processing fee, okay? We

1
2

3

MALE SPEAKER ik 3
went back months -- okay? —- and what we've been
paying —- and we, basically, averaged it out to
where it's anywhere from about 3.75 to about 4.2
the processing fee that we ran.

So I said to myself, We'll have to recoup
Slome Mo R I ISE == okay? -- and I'm not going to go°
back four years Or twelve years. We're goling TO
start it tonight -- okay? -- but then you are also
getting a raise at the same time. So hear me
clearly, okay? I don't want to take money away
you. You understand what T mean? I need
3 percenf from you. Does that make sense?
been paying it all along —-— okay?2 —- et ceterad,
cetera. But we are going to start taking it out
effective tonight, and you will no longer be tipping
out the managers.

So you save the 2 percent on the credit
cards, and you save the 5 percent on all your cash.
That's your raise, okay? That's one way Ao EmemEo
fight it. Everybody understand that? Okay?

Because now moving forward -- okay? —-—
when you have restaurants in different states and so

on and so forth and every state is different --

okay? -- so the rule in Kentucky --— okay? --—

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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pasically is this: Well, we don't know if employers

can do that. We understand that Indiana, Ohio,
Georgia, North Carolina, Tennessee, everybody else
can do that,  but we're the only ones that, no, we'll
wait and see until somebody brings a court caisie-
It's fucked up. I would not =~ no wonder
there's a whole bunch of YapPreds @going on in the

western side of that state.

Sorry. Didn't mean to get -- but Ehaits
what —-- that's how messed -- that's how messed up
they are, okay? So on tonight's sheet, you Wil SEE
that the managers' tips == Gkey? S5 8E I have to
Al te Elheinl == okay? —-- because they're obviously
losing, you know, compensation and so on. So we'll
have to talk. And with any of you managers that are
coming, it won't pe -- it won't be any kind of an

issue, okay? But agarinyEEERES that collective thing
-— okay? -- because when I started this, I wanted
everybody to be part of a team that makes us
successful. And how many managers have you guys
worked for that don't give a shit? That don't get
you out of -- that don't get you out of the weeds.
You know what I mean? That don't guide you. That
don't say, Hey, you know, that -- that guy needs a

thing and so on and so forth. You understand what I

23-CI-01701 05/23/2023
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2 SO Cace” that but I'm going to —-= YL
8 take that hit, but I have to recoup some B ENEE o

4 And that, basically -- and trust me the -- the 3

5 percent -- okay? -- it's only on your credit caEdise
6 Everybody understand that? Okay? So if you have

7 $500 in credit card charges -- okay? -- and you have

8 $400 in cash, you can just tell the cash to go away.

9 You understand what I mean? If your charges on your
10 credit cards -- okay? -- are $200 -- FiglEe == ALE"E
11 e oKay 2 - to get -- to get ~~ E6 EEIE

12 that back. And I think everybody should be okay

1.3 with that because now you are getting 2 percent more
14 on your credit cards and you get to keep all the

15 cash. You get to keep at least 5 percent of the

16 cash, okay?

17 So -- and -- and I guess the main reason
18 why I'm doing this and I do it for all three

159 companies —-— unfortunately, I can't do it in

Presiding Judge: HON. LUCY A. VANMETER (622386)

20 Kentucky until I get some more clarity, you know,

21 from i~ lokayz-=NbuEHEhE main reason this came about
202 is because I like to keep things the same throughout
23 the whole company. The only thing that's different
24 is the way the restaurants look -- okay? -- and so

215 on. Blending into their city, et cetera, et cetera.
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But I'm doing another restaurant in Kentucky in

about four or five months, okay? I need to jump on
this like white on rice and get my attorneys --
getting them involved and say, you lepl@yl, Clnalsl aLE ==
this is what's happening. What are we going to do,
you know?

So that's all I have for you. Anybody
have any questions? Yes?

FEMALE SPEAKER 1: Not a question, but --

MALE SPEAKER 1: That does not affect

banquets.

FEMALE SPEAKER 1: Okay. Hellll ==

MALE SPEAKER 1: So if you happen to work
a banquet -- okay? —- the reason that doesn't affect

banquets is because if you happen to work a bangquet,
we charge a 20 percent service charge.

And get this. This is the other thing
that we found out, okay. In Kentucky, we can do it
in all three states, if I -- rather than changing
one word on your cash-out slip, the service charge
—— lEwR == Ly cE the employer, am legally bound to
collect that money in Kentucky. So that tip that
the guest leaves you can literally come to me, and
then I can distribute it to everybody the way I

wanted to. It's fuckedBupNHsE by changing gratuity

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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to service charge. It's fucked up-

Do I want to do that? NO . T can't wait
to meet with the staff in Lexington on Saturday,
especially when I say that to them. I @@ i == loblie
You go to

this is what these restaurants are doing.

a restaurant that's collecting the tips, you'll see
a thing called service charge -~ okay? -- and that's

what allows them to collect all the tips.

MALE SPEAKER 3: But then wouldn't you pay
the company?

tax on that though? Like the owner,

MALE SPEAKER 1: No, we're distributing =

n the portion that we're all

we're paying tax o
The tips

distributing back. We pay ffo TN N OW. -

that you claim, we pay tax on.

MALE SPEAKER 3: Payroll taxes.

MALE SPEAKER The payroll taxes.

MALE SPEAKER 8 Okay .

MALE SPEAKER Does that make sense?

MALE SPEAKER 3: Uh-huh.

MALE SPEAKER 1: So when we would collect

it -- okay?2 -- when we would collect it and
distribute it to all of you based on an hourly wage,
taxes would come out of your part and we would have

to make up the FICA and all that other bullshit that
the government takes from us. And I don't want to

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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(lm) EiokElisis T don't want to do that, okay? 1L Elehat e

want to go anywhere near ElelchE & b SEinelSISINalsS

freaking usual. You keep your own freaking money.

I keep whatever money I want. Don't bother me with
my money. I'm not going to bother you with your
money. It's as simple as that. It's as simple as
that, and that's why I'm going to fight.

So I'm having this meeting now, okay?

Just A, it gives me time to keep you updated as we

10 go along, okay? Usually these kind of things take

L months to start really developing, you know, gaining
12 steam. From the perspective of putting together a
112 plan -- a plan of action -- clkayie==Swellre at the

14 beginning stages right now so I've probably said

15 more than I should have, but I don't give a shit and
16 Sollony | OkayveSNsoNbutENexpec == lancd N Iins going to
17 meet with the managers -- I expect them to support
18 you the same way they've supported you in the past.
i) Nothing changes, okay? Nothing changes.

20 FEMALE SPEAKER 1l: This isn't anything

25 new. Other restaurants do this. I've worked for

282, places that do it. TheldiiffereniceliisitElislon s the

23 checkout and then -- you know what I mean? Is there

24 some way it can just be on our close out thing where

25 it's automatically pulled just like it tracks the

23-Cl1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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cRaT e S You see what I mean? And then you don't

have to write it down, change it on your report.

NI SESENE R oI ol e hielc o, and it's based on the

4 tip or the charge card tips and it's anywhere

5 IEiEEn ==

6 (Overlapping speech.)

7 FEMALE SPEAKER 1l: On your whole -- no,
when you're running checkouts -- put everything on,
yeah -—--

MALE SPEAKER 3: You mean to have Aloha on
the end of the checkout tell you what the 3 percent
RS

FEMALE SPEAKER 1: No. It's a line, and

el qiSie lEEE alie ==

MALE SPEAKER 1:

We have it.

FEMALE SPEAKER 1: == Galsc ISNEIRS, EalvAs

bucks, whatever. Okay.

MALE SPEAKER 1: We changed the sheet.

FEMALE SPEAKER 1:

Not the sheet -- the

computer --—

MALE SPEAKER 3:

You're talking about when

we get our checkout, and it prints off on the

computer?
24 FEMALE SPEAKER 1: -- yes, you know how it

2,5 lists all of our charge tips --

EXH : 000016 of 000027
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MALE SPEAKER 3: Yeah, yeah.

FEMALE SPEAKER 1: —— Al e EEP; EEEE

would be a fee. A processing e e a EsIwhie e

ran across it before. Hyde Park does W E ¢

But I'm not -—- I'm

MALE SPEAKER 1: Yeah.

not going to charge the processing fee. I
—— we can't do -- I don't know how they do 1t, okay?

1 can't charge the processing fee that the credit

card companies are charging me. And the reason 1tC

goes between three and a half to four and a half

percent or some -—-
(Overlapping speech.)
You've got different cards. You've got

European cards. You've got Japanese cards. You've

got fucking Zimbabwe calrdis

w
(]
2
<
b3
[
(0]
'R
[
w
o

(a)
w
w
=
7,
<
o
<
>
O

(Overlapping speech.)
AL Elagie Vealnel ©f SEbiniE

FEMALE SPEAKER 1: Fesindiavidualized.

Xeah.

Presiding Judge: HON. LUCY A. VANMETER (622386

MALE SPEAKER 1l: You understand what I

mean? What I want to diolisEN S EASEp e Rcents.

FEMALE SPEAKER 1: Okay. I see what

you're saying.
MALE SPEAKER 1: So take whatever your

credit card charges is times 3 percent. That's what

EXH : 000017 of 000027
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you take off your tips.

FEMALE SPEAKER 1: Okay .

MALE SPEAKER 1: Youlput 1t "on  the

you give it to the bartender, same

(0)
o

as

Nothing changes.
FEMALE SPEAKER 1: Okay.

MALE SPEAKER 1: Does that make sense?

FEMALE SPEAKER 1: Yeah, it does.
you.
MALE SPEAKER 3: So the 3 percent

replacing the 5 percent, soO Lig Vgl &

increase?

increase on all your credit card tips, and
5 percent increase on all your cash tips,

that's 7 percent; NNt 2

SolllctYs say ~—- let's put some numbers to
it because that's the way I am. I like to dig.
What does that -- what does that mean? You've got

_— I don't know $100,000. Let's say $50,000 in
charge tips, right? You were tipping out -- you
were tipping out 5 percent, okay? So what e e
FEMALE SPEAKER 1: 2500.
MALE SPEARKER 1: $2500 -- okay? —- on

50,000. Okay? Now you're tipping out 1500. So

Filed
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dollar raise there. You've GiShe

tips, right? You were tipping out

a thousand, right? Now you got

TiLE SPEAKER 4: Yeah, another thing from
just to make it be clear -- I know it 1is
IEREiink, but sometimes I work in banquet as
ﬁaid, like, you have to tip the SA 10

but we tip them 20 percent. The other 10
Jsiam. . So I don't know about that, i[Fi8lse
1O It should be 20, no?

E SPEAKER 1: I don't know what --

E SPEAKER 4: I'm just saying because
you know, misunderstanding with
.mo don't get it, and they try to

" said 10 percent. We have to claim
‘,e‘ather 10, it comes from me. I

from my money. You know what

te Circuit Clerk
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doesn't apply to banguets is becakuse the

charge —-— okay? —— and®theNscrvetes already

service

While the other S

okay.

pe rcentNoEasthiaity

keep 15

percent is distributed anicthiernSwalviaRolaN? So I'm
not  goilngtoNd oNEaiE. You guys —-- it just doesn't
apply to banquets, okay. Any other questions?

MALE SPEAKER 3: Is this affecting
Lexington's pay now? Their employees?

MALE SPEAKER 1l: We -- I haven't changed

anything there.

MALE SPEAKER 3: Okay .

MALE SPEAKER 1: You know, the only thing

I've changed was the sheet and so on. And they have

to check a box now that says, Do you understand that

this is a voluntary tip sharing thing?

But tell me one fine dining restaurant
where you don't have a group of people -- tell me
one restaurant you worked at where you didn't have

to tip out all of S Ehe people that assisted you.

MALE SPEAKER 3: Never.

FEMALE SPEAKER 1: No, never.

MALE SPEAKER 1: Not at this level. But

that's what the law is. When I asked a question -

MALE SPEAKER 3: Even at Rock Bottom we

tipped out the bartendesms,meven s ==

20
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MALE SPEAKER 1 : 1=iEt al 3k when I asked a

fucking question to my attorneys based on what we do

in our restaurant, who's the server?

FEMALE SPEAKER 1: All of us.

MALE SPEAKER 1: And a fucking light bulb
went on top of their head.

You're right. Who is the server?

So you see? That's why I fight. That's

why I like to fight. I don't like to physically

ELE[IaVE o

(Overlapping speech.)

I just like to werbally fight.

MALE SPEAKER 3: Do your lawyers like
that?

MALE SPEAKER 5: Do you know the people in
the class action? Do you know the people in the

class action?

MALE SPEAKER 1: I don't know. It doesn't

matter. It doesn't matter because the WalVEES =Rt hie

way it works, there's two types. So we don't know

which type they're going after, okay? So we -- like
I said, it's just the beginning. we don't -- T

don't have all the information,

Sheat il

but I can't SEAt
I need to get in front of it -- okay? -- ang

Just move forward, okay? Move forward, okay?

Filed
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And, basically, the change —-- okay? —-— is

to basically avoid any other claim.

(UniintelfSigaibilie )

Does that make sense? Okay? Any other
shit that can come down the pipe for --

(Unintelligible.)

-- okay? Any other questions?

I've got to go over there. You look
worried.

FEMALE SPEAKER 1: No. I U gjeisiic
listening.

(Overlapping speech.)

MALE SPEAKER 1: So thank you very much
for coming in. I know that some of you are off
BORlEly —— ©kayE == and I appreciate 1it.

1

Ron will have the new sheet for you that's

pasically replacing everything. So -- and at the
same time, I've got to say I Jjust read == I just
read the note that's saying I'm hopeful -- okay? --

that we may continue as I want to continue, okay?
That's really the only thing that I'm fighting for.

MALE SPEAKER 3: What does the action suit
suggest that we do instead of doing what we're
doing?

MALE SPEAKER 1: And the other thing,

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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e —————— S

we're doing everything legal.

(Overlapping speech.)

MALE SPEAKER 3: Okay. That makes sense.

MALE SPEAKER 1: And in Ohio we're doing
everything legal. We're doing everything legal in
Kentucky.

MALE SPEAKER 3: Yeah.

MALE SPEAKER 1: There's no server -- I
told my attornecysrlcorEtEi ouNucE Nt depose all
these servers that are on this suit and you were to
ask them a question, Have you worked at other
L@ EEUIEEINIES 7

WME -

Have you tipped out your -- and they'll
say yes.

MALE SPEAKER 3: Yeah, yeah.

MALE SPEAKER 1: So what the fuck is the
suit about?

MALE SPEAKER 4: Uh-huh. They want to
control probably -- that's what it is. They want to
control the amount of cash flow like they want to
Eemyeigel i

MALE SPEAKER 1l: 1It's just -- the way the

law is written is just stupid. So -- but,

unfortunately, there's nothing we can do about it

23-C1-01701 05/23/2023 Vincent Rigas. Favette Cireuit



now, you know, and —-—

2 MALE SPEAKER 5: Finally can offer some —-—
3 you know, we're going to sue you because you're
4 doing it this way, we should do it this way. And
5 iElal=hol Slelyy el Slaebillel el alic ==
6 MALE SPEAKER 1: Well, there's two
7 things-- there's only two things that are going to
8 come out of this, okay. The attorneys suing us are
9 going to -- are going to have a good field day if we
10 settle and everything else, okay? And we have to
1L weigh -- we have to weigh those options, okay?
12 And definitely the other thing that's
13 coming out of it is that we are probably going to be
14 audited.
15 FEMALE SPEAKER 1l: Yeah, for sure.
16 MALE SPEAKER 1: Because imagine -- okay?
L7 -- now according to one -- well, the IRS doesn't
18 have time to -- the IRS when they see fucking
19 blood, they don't just want the blood. They want
20 the whole freaking animal. You understand what I
2L mean?
242, Will it hurt us if you guys underclaimed
218 your tips and so on and so forth? Yes. Just a
24 portion of the fight. It's not that much money for
25| wus. But for everybody else -- okay? -- if you go
Filed 23-C1-01701 05/23/2023 Vincent Riggs, anm m
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ba 7 3l 5
ck five Years, and you leave an underclaimed -——

SOrry =-— underclaimed 20,000, 30,000, 40 -- vonla

never going to make that up. You're always going to

owe the IRS. And then YeURSSEEle N Okay, I 've got a
70,000 bill going to the IRS. You think they're
going to let you settle for 5,000? No. So how are
wWe going to come up with 30, 35, $40,0007 I like to
fight. Verbally. Not physically. Does that make
sense?

So it's going to cost -- I'm hoping that
it doesn't. We keep very good records as far as all
kinds of overtime and so on and so forth, but that's

what the IRS will go to us about. Does that make

sense? Okay. Did we pay overtime? You know, did

we do this? Did we do that? All that kind of

stuff. All right. And once that happens to us --

SIREWE ==

FEMALE SPEAKER 1: Then it's the

individuals.

MALE SPEAKER 1: -- then it just trickles

because the only way they can find that out is -- is

look at each individual's records. I want to keep

that away from us, as much as I can. Okay?

But just remember, I'm the one that caused

it -- okay? -- you know, if it does come down the

23-C1-01701 05/23/2023 Vincent Riggs, Fayette Circuit Clerk
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o) Ll All right. Anybody else? L Seste st

2 Congratulations on your raise
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I transcribed  Ehe foregoing recording by machine
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otherwise, in the outcome of the proceedings.
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